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Justices Eye Prisoner's Religious Rights During
Execution

By Jimmy Hoover

Law360 (September 9, 2021, 5:46 PM EDT) -- After confronting several similar cases on a last-
minute basis, the U.S. Supreme Court has finally agreed to fully consider the First Amendment
religious rights of death row inmates in the case of a Texas prisoner seeking to have his pastor
touch and pray aloud with him during his execution.

The court on Wednesday evening blocked the planned Sept. 8 execution of Texas inmate John H.
Ramirez, who was sentenced to death for a 2004 murder.

Setting the case for an October or November hearing, the justices agreed to consider Ramirez's

arguments that the Constitution's free exercise clause along with a religious freedom statute for
prisoners entitles him to have his pastor make physical contact and vocalize prayer and scripture
as he receives his lethal injection.

The court decided two earlier cases involving religious exercise claims by death row inmates
without full briefing or argument. The decision to add Ramirez's case to its merits docket comes
as an increasing number of justices, lawmakers and scholars have criticized the court for
circumventing the full appellate process with "shadow docket" orders.

Now, the court will allow that full process to play out in the context of Ramirez's constitutional and
statutory religious exercise claims, a case that could illuminate how much, or little, prison officials
must accommodate the religious beliefs of the condemned in their final moments. Ramirez told
the Supreme Court in his Tuesday petition that the Texas Department of Criminal Justice was
requiring his execution chamber to be a "godless vacuum" by prohibiting his pastor, Dana Moore,
from speaking or making contact during the execution.

"Ramirez sincerely believes that the presence of Pastor Moore in the execution chamber ...
Moore's laying on of hands on him as he dies, and the vocalization of prayers and scripture, will
assist his passing from life to death and will guide his path to the afterlife," Ramirez said. "No
court has doubted the sincerity of this religious belief — a belief consistent with Christian teaching
and historical practice."

Texas argues that it is simply following the security measures contained in the U.S. Bureau of
Prisons execution protocol. Prohibiting his pastor from speaking or touching Ramirez during his
execution is not a substantial burden on his religious exercise because they are not forcing him to
violate his religious beliefs, Texas says.

"That a state may not impose policies coercing an inmate to do what his religious tenants forbid
does not mean that it must accede to his every religious demand," Texas argues. "By design,
prisons impede inmates' freedom to behave as they might wish, which, necessarily limits some of
their religious behavior."

The state also suggests that Ramirez is simply raising these latest claims as a delay tactic, as he
previously "disavowed" his need for a pastor's touch in the execution chamber during earlier
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litigation. Should he succeed with his latest claims the state "can reasonably expect that Ramirez
would move the goalposts yet again.”

The Ramirez case is the third in a string of cases involving the rights of the condemned to spiritual
advisers in the execution chamber. In February 2019, the court in an unsigned order allowed an
Alabama prison to proceed with the execution of Domineque Ray over his protests that they would
allow a Christian chaplain present for his death, but not his Muslim imam.

Just a month later in March 2019, however, the court granted an application from a Texas death
row inmate to stay his execution while demanding that his Buddhist spiritual adviser be present in
the chamber. The court came under criticism from its disparate treatment of the similar claims
given the lack of transparency in how they made the decisions; the court had not written an
opinion in either case or heard oral arguments. Justice Kavanaugh later explained that there were
"several significant differences," but many commentators continued to criticize how the justices
decided death penalty cases on the shadow docket.

The court will now hear Ramirez v. Collier in an open courtroom as a result of Wednesday's
announcement that the justices are returning to the bench this term, albeit without members of
the public. The court will continue to allow live audio streaming of its arguments that are publicly
accessible.

"Last night, the Supreme Court declared that the Constitution applies in every last inch of
America," Seth Kretzer, Ramirez's attorney, said in a statement to Law360 on Thursday. "The
elegance of the First Amendment is that it applies both high up in the halls of power — and also
down low in the hell of an execution chamber. The Supreme Court will not tolerate Texas prison
[officials'] creation of a godless vacuum — even in the darkest little corner of a dark little room."
Counsel for the state of Texas could not be reached for comment Thursday.

Ramirez is represented by Seth Kretzer.

Texas is represented by Jennifer Wren Morris of the Texas attorney general's office.

The case is Ramirez v. Collier, case number 21-5592, in the U.S. Supreme Court.

--Editing by Jay Jackson Jr.
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